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Trends in Legal Aid and 
civil justice 
 
The value of evidence 
and the dangers of 
policy-making in the dark 
 
What of the future? 



Access to justice  
is a global concern 



‘Access to justice is a basic principle of 
the rule of law. In the absence of access 
to justice, people are unable to have 
their voice heard, exercise their rights, 
challenge discrimination or hold decision-
makers accountable.’ 



Determinant of inclusive growth, citizen well-being 
and sound public administration.  
 
Justice system influences economic performance 
 
Countries with trusted justice systems have higher 
levels of GDP per capita 
 

Why access to 
justice matters 



Access to justice 

What is it  
and what do we know 



Fundamentals of Access 
Aware of rights and obligations 
Equipped to avoid legal problems 
Aware of redress/DR processes 
Able to access redress/DR process 
Able effectively to participate to  achieve 
just outcome 
 



England LASPO 2012 

“Legal Aid in its current form is no longer 
sustainable if the government is to reduce debt” 
 



cutting out civil and family 
all criminal cases remain in scope 
civil and family scope drastically reduced 

  



impact of LASPO on advice 
high street solicitors closing 
advice agencies cutting services 
advisers being made redundant  
 

choice for those without advice  
do nothing (“lump it”)  
OR 
do-it-yourself 



What do we know about 
access to justice? 
Two decades of legal needs studies 
around the world – so we know a lot!! 



Two decades of legal needs studies 



Why were 
they done 
and how? 



Population surveys starting with 
the citizen – ‘bottom-up’ 
 
Concept of “justiciable problem” 

What problems do people have? 
What, if anything, do they do? 
What, if anything, do they want 
from the justice system? 
What, if any, are the barriers? 

All about understanding 
experience and behaviour 

 



‘Phase 1’ 
Mapping the landscape 



What did we learn? 
Justiciable problems are ubiquitous 
 
Use of formal legal system rare 
 
Problems tend to cluster and cascade 
 
Disadvantaged have more and do less 
 
People often take the wrong ‘path’ 
 
Unmet need for information and advice 

 



Impact on thinking, 
policy and practice 

The policy ‘flip’ - 
system to citizen-focus 



Refocusing justice policy thinking 
Developing a “citizen” orientation 
Wider than legal aid issues 

Alignment of justice policy with broader government 
objectives 

Understanding link between access to justice and 
social inclusion agenda 

Guiding legal aid policy thinking 
How to make more effective use of legal aid spend 
to meet the needs that citizens have 
Designing services with needs and behaviour in 
mind rather than funder convenience or provider 
assumptions 



Phase 2 
Focus on impact 



Increasing focus on 
impact 



Smarter approach to advice 

Emphasis on avoidance and early advice 
Concept of cascades and trigger events helps to focus 
thinking around early intervention 

Making advice more accessible 
Where are people likely to go for help? 

Interest in Legal Empowerment/Capability 
Recognizing “unnecessary” helplessness 
Facilitating self-help 
Knowledge and skills-development 

Integrating legal and health services 
 
 
 
 



Short term 
money 

problems 

Anxiety leading 
to work problems 

Job loss Eviction 

Family 
breakdown 

Health 
problems 



Joined-up thinking and action 

Recognition that justice system has to deal with the 
consequences of decisions made elsewhere 

Poor decision-making on benefits  or social housing may lead 
to cost on justice system 

 
Unresolved justiciable problems lead to pressure on 
other services and budgets 

Does that person need more asthma medicines/anti-
depressants or do they need to sort out their housing? 



Broad achievements of A2J research 
 
Focus on civil justice when demands of criminal justice 
sucking-up available funds 
 
Evidence base for use of scarce legal aid resources 
 
Demonstrates importance of access to civil justice system 
in reversing cycles of decline and reducing inequality 
 



‘Phase 3’ 
Focusing on meeting needs 



Multiple paths 



Guiding Principles 
Low Commission and others 

Invest in prevention 
Invest in early advice 
Embed advice where people go 
Tailor services to needs 
One stop shops 
Triage that directs to different paths 
 



Holistic approach 

Education – PLE 
Capability/resilience 
Co-ordinate advice services 
Health-Justice Partnerships – social prescribing 
Develop range of DR processes 
Simplify legal process 
‘Good Law’  
 



New focus of A2J empirical research 
Supports new discourse 
 
Provides rigorous evidence of how access lifts people out of 
exclusion and improves wellbeing  
 
Evaluates what works best  
 
Law and Justice Foundation  
‘Reshaping legal assistance services’ 
 
British Columbia Access to Justice Measurement Framework 

 



Meanwhile what’s 
been happening in 
the courts? 



This is the Court of Chancery which  
exhausts finances, courage, hope … 
"Suffer any wrong that can be 
done you rather than come here!"  

1853 
Charles Dickens 

Bleak House 



The Woolf  
“Revolution” 
1995-1999 



Problems of Woolf Inquiry 
Inquiry method – lacked rigorous 
empirical evidence 

–Particular weakness in 
understanding relationship 
between cost, delay and 
procedure 

–Dynamics of litigation and different 
party configurations 

 
 



Lord Neuberger MR 2010  
 Woolf reforms not entirely successful 

Rules just as complex – possibly more so 
Pre-action protocols and case 
management may have increased work 

“When it comes to 
failure, it is above all in 
the reduction of 
litigation costs where 
the Woolf reforms have 
signally failed.” 

 



The 4 Phases of 
the Post-Woolf-Era 

UNWARRANTED 
EUPHORIA 

DENIAL 

Grudging 
Recognition 

Reflection 
 and 

Debate 



Looking to the future 
Technology and access to justice 



Canadian developments  

Online advice and resolution 
 
Civil Resolution Tribunal 
 

“The future lies in steadily harnessing 
new technologies to improve access to 
justice.”  
Mark Benton QC 
Legal Services Canada 





Netherlands - The Rechtwijzer failure 

A sober lesson for the future 
“Offering ODR to citizens as an independent service is 
an option, but it is uncertain whether it will succeed 
without some form of government support.” 
Problem of getting the other party to the table 



In England the judiciary are 
leading on the development 
of online courts and tribunals 

Dramatic change to 
common law 
adversarial procedure 



Justice transformation programme 

Rationalise courts 
Upgrade IT 
Electronic filing  
Paperless 
Internal outsourcing 
ODR in court system 
Online court 



‘Reshaped by the opportunities 
provided by the Internet…we 
have the opportunity to build a 
civil court that will not just be 
fully accessible:  
it will be one more capable of 
securing equal justice for all.’ 

Sir Terence Etherton  
Master of the Rolls 

Head of Civil  Justice 
Slynn Memorial Lecture June 2017 

‘Online Solutions Court’ 



“Advances in the 
sophistication of online 
services and the large 
increase in the proportion of 
court users for whom online 
communication is both easy 
and normal make an online 
court designed for litigants-in-
person a practicable 
proposition for the first time”. 

 

Lord Justice Briggs 
Deputy Head of Civil Justice 



Online tribunals 
Paperless 
Asynchronous 
 
“Through continuous online hearing or 
perhaps case management, the judge 
can start to focus the proceedings from 
the outset, engaging the parties in a 
shared objective of achieving the right 
outcome of the appeal at pace that 
gives dynamic effect to its purpose.” 



How will it all work? 



Embracing preventative philosophy 

 Online evaluation  -  dispute avoidance 
 Online facilitation  - dispute containment 
 Judges only involved at resolution stage 
 
HM Online Court (HMOCS) 
Integrated 3 tier service 
 ODR the legal world’s “fluoride moment” 

Prof Richard Susskind Feb 2015 



Merging of ODR and ADR 

ODR emerged to deal with millions of disputes arising 
from online activity previously unknown to courts 
ADR = triadic F2F dispute resolution for case diverted 
from courts 
New developments merge the two 

ODR provides ADR online for range of issues traditionally 
dealt with by courts 



In the 2020s there will be scope 
for AI systems to provide 
solutions without the direct 
involvement of human beings 



Tectonic shift in the concept of court and 
possibly justice 

Shift from physical to virtual or semi-virtual 
  



On the upside for 
researchers 



Big data opportunities for research 

British Columbia Civil Resolution Tribunal 
– Captures comprehensive data on cases  
– Information about subject matter, parties, duration, 

outcomes – the sort of information we have NEVER had 
– Useful for prevention, early resolution and continuous 

improvement of the online service 
– GOLDMINE FOR RESEARCHERS!!! 



Two Questions 
Is ODR an imaginative way of delivering 
modern, accessible justice? 
 

Or is it all that we 
can afford? 
 



Some other big questions 
Will technology provide greater access? 
To whom? 
What if it provides too much access? 
Who is left out? 
Who is going to monitor and how? 
Does it matter if courts and tribunals 
disappear as physical spaces? 
What will be the public experience of 
the justice system? 
 
 



Thank you! 
 

Any 
questions? 

Nadia an online virtual assistant, who can speak, 
write and chat online while answering questions  



Tribunal Decision-Making  
in DLA cases  
An Empirical Study 

 
Professor Cheryl Thomas  

Professor Dame Hazel Genn 



What difference does an 
oral hearing make? 



Panel Decisions by Case Form 

76% 

40% 

50% 

24% 

60% 

50% 

Original submission - paper
hearing

Original submission - oral
hearing

Supplemented submission -
paper hearing

Reject appeal (final) Allow appeal (final)
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