
A
s I look back on my lifetime 
in the law there are many 
recollections that jostle for 
recognition. � e � rst is a fact, 
strange as it may seem. 
I commenced � rst year law at 
Sydney University in 1946 – then 

the only law school in Sydney. Of a student intake 
of over 300, only nine female students graduated in 
1950. Today, 60 per cent of Australian law students 
are female. � e Sydney intake of about 300 in 1946 
was much greater than any previous intake, because 
many ex-service personnel decided to do law.  

Our lecturers, with only a few exceptions, were 
practising barristers or solicitors. 

� ere were only a handful of academic lecturers, all 
male. Our textbooks were almost exclusively English. 
� is was because Australian law was, at that time, 
no more than a sub-branch of English law. We 
owe a debt of gratitude to our legal publishers 
whose enterprise, along with that of Australian 
judges, lawyers and lawmakers, have enabled 
us to develop a national legal system and 
jurisprudence suited to our circumstances, 
subject to an important quali� cation 
which is the major point I want to make. 
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My next recollection is of a tenancy case, my second or third 
brief as a barrister in Ryde Court of Petty Sessions (Ryde Police 
Court, as it was then called), where I appeared for the tenants 
Mr and Mrs Koto� .  We succeeded in resisting the landlord’s 
claim for possession. Mr Koto� , who was in modern parlance 
a “tradie”, o� ered me a lift back to Phillip Street in his utility. 
Mr Koto�  and his wife travelled in the front, while I sat on the 
tray of the vehicle, keeping company with a cement-mixer and a 
dog of suspect antecedents. � e dog kept jumping over me and 
barking furiously, no doubt celebrating our forensic triumph. 
My fee in total was nine guineas – seven on the brief and two 
for a conference – the standard fee at that time, the dollar 
equivalent being $18.50.

� e point of this recollection is that counsel’s fees were then 
a small fraction of what they are today. My father once said to 
me, “Never trust a lawyer who occupies a luxurious o�  ce”. 

It has long been recognised that our system of justice is so 
costly that it does not provide adequate access to justice to those 
who are not well o�  or disadvantaged. In 1967, legal aid was 
introduced to alleviate this situation. Legal aid has played an 
important part in criminal and civil justice, but it has come 
under ever-increasing pressure in an era of budgetary restraint.    

In the 1990s, “access to justice” inquiries were established in 
Australia and elsewhere with the objects of eliminating trial by 
ambush, reducing costs, and providing greater access to justice. 

� e resulting reforms achieved some, but not all, of their 
objectives. � e reforms did not signi� cantly improve access to 
justice by reducing costs, despite the new emphasis given to 
alternative dispute resolution.  

What were the reasons for this failure? One reason was 
the absence of adequate research into the justice needs of the 

community. � e other was a failure to recognise that the  
existing court-based justice 
system was incapable of 

servicing the needs of the entire 
community.  
Recent research, much of it 

undertaken by the Law and Justice 
Foundation, has demonstrated just how 

de� cient our existing justice system is. � e 
heavy cost of litigation is a barrier to disadvantaged 

people and to people who are moderately well o� . Chief 
Justice Bathurst noted recently that he is always worried when a 
case before the Court of Appeal involves a claim for $200,000 
because the money will be absorbed by legal fees.

Analysis of court � lings in NSW in 2014 revealed that of 
the total court � lings of 200,000, 100,000 were in the Local 
Court, 80,000 in the NSW Civil and Administrative Tribunal 
and only 20,000 in the Supreme Court, the District Court and 
the Land and Environment Court. In the Local Court, the 

median claim was for $6,500 and 45 per cent of claims were for 
less than $2,000. � ese � gures tell us that it is the lower end of 
the court system that is the frontline of delivery of legal services.  

Unfortunately, major problems exist outside the court 
system. � e recent Annual Report of the National Association 
of Community Legal Centres (CLCs) recorded that 170,000 
potential clients were turned away, in many cases because 
centres lacked the resources to service them. Demand for legal 
services from the most disadvantaged is rising. CLCs rely 
heavily on volunteers. � ey worked 890,000 hours last year, up 
from 575,000 hours the previous year.

� e Productivity Commission in its 2016 Report on 
Access to Justice recommended that governments provide an 
additional $200 million – an increase of 25 per cent – for 
legal aid and other legal services. If we put to one side other 
recommendations of the Commission to meet the shortfall in 
delivery of legal services to disadvantaged people, the amount of 
$200 million is a low-ball estimate of need.

My own view is that, with increased funding, CLCs can 
make an even greater contribution to improve delivery of legal 
service, in particular to  disadvantaged people, working in 
conjunction with other organisations such as Law Access, NSW 
Legal Aid, Indigenous Legal Services and Family Violence 
Prevention Legal Services.

If we are to deliver legal services to people who cannot a� ord 
to participate in the existing system, we should be thinking 
of a system along the lines of the ombudsmen or trained 
decision-makers, who have been set up in � nancial and other 
industries. One example is the Financial Services Ombudsman 
who � elds almost 1,000 complaints a day. � e legal services 
delivered should be tailored to the needs of particular categories 
of consumers with decisions on complaints made by decision-
makers who deal directly with complainants and respondents, 
whether or not they are assisted by lawyers.  

� e UK Supreme Court recently recognised that the right 
of access to the courts is a constitutional right inherent in the 
rule of law, which, as Sir Owen Dixon said, is an assumption on 
which the Australian Constitution is based. � e UK Supreme 
Court pointed out that courts exist for the bene� t of all, not 
merely for the bene� t of those who use them.  

In Australia, no organisation has done more to advance access 
to justice than the Law and Justice Foundation of NSW. � e 
foundation has funded many notable legal initiatives including 
the College of Law, the Redfern Legal Centre, the Public 
Interest Advocacy Centre and AustLll, the world’s largest source 
of legal materials on the internet. 

I am delighted that the autumn of my lifetime in the law 
has coincided with my association with the foundation. Its 
achievements over 50 years have been truly remarkable. 
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